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WE HAVE MOVED! 

NEW OFFICES FOR VILLAMANTA
Villamanta Disability Rights Legal Service Inc. has moved to a new office. We are now located at Deakin University’s Geelong Waurn Ponds Campus in Building ib, Level 4. Our mailing address is:



Villamanta Disability Rights Legal Service



C/- Deakin University



Building ib



Level 4



75 Pigdons Road



Waurn Ponds   Vic 3216

       New phone number:

(03) 5227-3338

       Free Call – unchanged:1 800 014 111

All other contact details remain the same.

Our move to Deakin University will better enable Villamanta to provide practical training and knowledge about disability rights to law students. We and our constituents also receive the benefits of valuable volunteer work from our law students. We look forward to seeing you in our new premises.

Inquiry into Abuse and Disability Services: Call for Submissions for Stage 2

The Victorian Family and Community Development Committee is now calling for submissions for Stage 2 of their inquiry. The committee recently released an Interim Report on Stage 1 of the Inquiry. This can be found at http://www.parliament.vic.gov.au/fcdc/article/1853.

Terms of Reference for Stage 2 can also be found at the above link.

Submissions close on Friday, 30 October 2015.

McCutcheon and National Disability Insurance Agency [2015] AATA 624 (21 August 2015)
Will chiropractic treatment be covered by the NDIS?
Applicant: Kylie McCutcheon
Respondent: NDIS
Facts:

· Ms McCutcheon has spina bifida, scoliosis, Perthes’ disease in her left hip, chronic renal failure and heart disease. She is a participant in NDIS and receives funding for a number of reasonable and necessary supports.
· Ms McCutcheon received chiropractic treatment from 2006 for neck and back pain with headaches and realignment of her upper spine, as well as for ‘ongoing back issues’. On ISP (pre NDIS) she received chiropractic funding for every 4-6 weeks.

· When transferred to the NDIS, the NDIA approved funding for three sessions of chiropractic care to assist with the transition, after which she would be responsible for funding. 

Issues:

· Ms McCutcheon sought a review by the National Disability Insurance Agency (NDIA), the agency responsible for administering the NDIS, that chiropractic treatment is not a reasonable and necessary support within the meaning of the NDIS Act 2013 (s 34(1)(d) or (f) ).

· Chiropractic care was not included in her plan funding decision on 19 April 2015.

· On 24 July 2014, NDIA affirmed its decision that the provision of chiropractic treatment was not a reasonable and necessary support within the meaning of the Act, made under s 100(6).

· NDIA submitted that there is insufficient objective, independent evidence to support the conclusion that chiropractic treatment amounts to current good practice (at 76).

Held:

· (At 111) satisfied that chiropractic treatment will be, or will likely be effective for Ms McCutcheon having regard to good practice. 

· It is most appropriately funded by NDIS, It is not more appropriately funded by the general health system.

· Whether chiropractic treatment is a reasonable and necessary support for any other participant will depend on all the circumstances of the particular case.

· Accepted the recommendation of a Dr Sherry that treatment should not be stopped but rather a collaborative approach (physio and chiropractic) should be taken by Ms McCutcheon’s treating team for a specified time. 

· The NDIS plan is a ‘living document’ that may change according to a participant’s changing goals and aspirations and needs for support. 

· Regarding Ms McCutcheon’s treatment, if continuing effectiveness and benefits of chiropractic treatment (or any other treatment) cannot be demonstrated, it may no longer satisfy the requirements for funding as a reasonable and necessary support.

Rationale:
· If support is “effective” and “beneficial” it is decided having regard to ‘current good practice’.

· Expert evidence taken into account

· In this case there was evidence from Dr Young, Ms Zahl, Dr Sherry, Dr Hristea and other reports. 

· The reports differed in level of support for Ms McCutcheon.

· Evidence indicated a decline in Ms McCutcheon’s condition after chiropractic funding was ceased. She was in a wheelchair prior to chiropractic treatment but with it stopped relying on the wheelchair. 

· There is a lack of research in general regarding adults with spina bifida and chiropractic treatment. 

Current good practice and chiropractic treatment (at 77)

· The Act is silent as to definition.

· Depends on the particular condition and an individual’s circumstances.

· A matter for evidence as to such things as the extent to which a treatment or therapy is recognised as effective and beneficial, and is practiced, by health professionals.

· Rule 3.3 indicates expert opinion may be necessary but does not suggest that only expert evidence will be sufficient for this purpose.

· The Tribunal in TKCW took “current good practice” in s 34(1)(d) to mean a practice which, even if not widely used, is recognised by sufficient numbers of practitioners as being based on sound evidence. Depending on the circumstances, anecdotal evidence from a sufficient number of qualified therapists of positive outcomes in sufficient numbers of children might be sufficient to say that it represented “current good practice”. (at 79)
· I cannot find in the legislation or the evidence in this case a basis for concluding that chiropractic treatment cannot amount to current good practice for the purposes of s 34(1)(d). (at 80). 
· Studies show it is a recognised effective form of treatment for a variety of conditions. 
· In Ms McCutcheon’s case, it’s not likely to effect long term change but will play a role in maintaining a level of functioning. 

· Collaborative approach adopted, with the goal of ‘weaning her off’ over some months.

· On the information before me, I am satisfied that chiropractic treatment can amount to current good practice for the purposes of s 34(1)(d) (at 82).
Tribunal considerations:
· Ms McCutcheon’s ‘lived experience’ (personal opinion) of the treatment was given “very considerable weight” (at 90).
· Satisfied independent evidence existed to support the tribunal’s conclusion (at 90).

· Continued chiropractic treatment for a period will be, or will likely be, effective and beneficial having regard to current good practice, and is a reasonable and necessary support for Ms McCutcheon (at 91)

Who will fund the chiropractic treatment?
· NDIS – Tribunal satisfied it directly relates to applicant’s ongoing functional impairment and that it allows her to undertake activities of daily living and that it is integrally linked to the care and support she needs to live in the community and participate in education and employment - (at 101).

· Chiropractic treatment in this case is not a clinical treatment that should be funded under the general system. 

The NDIA accepts that physiotherapy (for which the Chronic Disease Management rebate is available) may be funded as a reasonable and necessary support but says it may only be funded for a specified number of sessions aimed at assessment and assisting a person to establish home-based exercise, rather than treatment. If the first part of that is correct, I cannot see why chiropractic treatment is necessarily excluded from being a reasonable and necessary support (at 109).
Review of the Program for Students with Disabilities 
The Victorian Department of Education and Training is reviewing its Program for Students with Disabilities. 

The Program for Students with Disabilities is the manner in which students with disabilities are allocated individual funding.

Online survey  

Principals, teachers, parents, students and all other members of the public are invited to participate in an online survey about key themes and preferences.  

To participate in the survey, see: PSD Review online survey 

The survey is quite limited therefore if you wish to give additional information or submit in a different way, simply email the Department Of Education and Training.
Email: psd.review@edumail.vic.gov.au 

The survey closes at 5pm Friday 16 October 2015. 
Mulligan v National Disability Insurance Agency [2015] FCA 544
Rejected for services from the NDIS? This case may interest you.
The case of Mulligan looks at access criteria in relation to the Applicant, Mr Dale Mulligan, a 62 year old man, with a variety of medical conditions, who has worked in a variety of jobs. Mr Mulligan remains in the workforce, working as he felt able to do so, and is determined not to let his medical conditions get the better of him.  Despite his various disabilities, which include a heart condition (cardiomyopathy), back pain from sciatica, shortness of breath, heart arrhythmia, occasional panic attacks and being in constant pain, he tries to do what he can in maintaining as normal a lifestyle as possible.   He can manage most daily activities, but cannot mow his lawn.   His social life has become severely restricted as he is fearful of having a panic attack while out.

The sequence of events relating to this matter is as follows:

· 29 August 2013                      Applicant applied to participate in the NDIS, seeking

                                                    assistance with home maintenance and, in particular, lawn






maintenance:

· 11 October 2013

Applicant’s access request was rejected;

· 13 November 2013

Applicant sought internal review of the decision;

· 3 January 2014

Internal reviewer affirmed Decision of 11-10-13 to reject his 

 access request;

· 15 January 2014

Mr Mulligan applied for review by Tribunal

· 13 June 2014


Administrative Appeals Tribunal decision

The Applicant’s central issue on questions of law on this appeal are whether a person has a “substantially reduced functional capacity”, defined in s 24(1)(c).   Section s 27(b) includes circumstances in which:  

· “One or more impairments result in substantially reduced functional capacity ...to undertake ...one or more activities for the purposes of paragraph 24(1)(c).”.
Once a person has been determined to be a participant in the Scheme, a plan must then be prepared for that person, with a decision being made as to ‘...what “reasonable and necessary supports” will be funded under the NDIS.’    The threshold decision is therefore – whether a person is or is not a participant, with such decision then enabling access to the majority of benefits and funding available under the NDIS.

The National Disability Insurance Scheme (Becoming a Participant) Rules 2013 at paragraph 5.8 specifies as follows:

· “...if:  (a) the person is unable to participate effectively or completely in the activity, or to perform tasks or actions required to undertake or participate effectively or completely in the activity, without assistive technology, equipment ....;

· (b)
the person usually requires assistance (including physical assistance,...) from other people to participate in the activity or to perform tasks or actions ...;  or

· (c)
the person is unable to participate in the activity ... even with assistive [measures] ..”.

The issue is then raised as to whether Mr Mulligan’s ability to mow his own lawn falls within the concept of “self management” in section 24(1)(c)(vi).   The Tribunal expressed the reason for Mr Mulligan’s application as being that he “seeks funding ... for someone to mow his lawns” – and the Tribunal focussed on whether or not Mr Mulligan’s son could do the lawn mowing for him.

The Court commented that it seemed somewhat unfair to focus on how one support need identified by the Applicant should be so relevant to the question of their eligibility to participate in the Scheme, when it was commonly accepted that the needs of a person with a disability (whether day-to-day or on a longer term basis) may be subject to change.   The Court felt that to focus on Mr Mulligan’s request for lawn mowing assistance “was a distraction from the task under Ch 3 of the Act.”.

There were two Questions of Law to be addressed by the Court:

1.
Failure to respond to the claim as put 

· Did the Tribunal err in law in deciding that the Appellant did not satisfy the statutory requirement under s 24(1)(c) of the NDIS Act?

(1)
As to the first Question, the Respondent submitted that it was clear from the Tribunal’s reasons that it had regard to the matters it was required to consider under s 24 of the Act, and did so in the context of Mr Mulligan’s submissions;

(2)
It was not obliged, as a matter of law, to address each of Mr Mulligan’s submissions separately, nor refer to every piece of evidence.   Further, the Respondent submitted that most of the authorities upon which the Applicant relied concerned situations where a decision-maker had wholly overlooked a material submission;

(3)
The Respondent submitted that the Tribunal’s reasons complied with its statutory obligations, because the reasoning in its Reasons dealt with each of the matters in s24(1)(c) and must be considered with all the evidence with which it was presented.
The Applicant submitted that there should be an Order for Remitter, because evaluative judgments were required on the outstanding access criteria in s 24(1).  It further submitted that the access criteria in Ch 3 of the Act represented an essential component of the NDIS, and were designed to impose a number of thresholds on access to the NDIS.

The term “disability” (s 24 the Act) is a word used to describe the overall effect of a person’s impairments on their ability to participate in all aspects of daily life.   However, the all important “threshold” provisions in s24, do not operate on the concept of disability, but rather on generally understood concept of “impairment”, which is, the loss of, or damage to, a physical, sensory or mental function.

And then it is the severity and permanence of such impairments which are used to justify the provision of the “reasonable and necessary supports” to which participants may be entitled.

Thus, by using the “impairment” concept, the severity and permanence of a person’s conditions is assessed, together with the appropriate medical and clinical evidence.    The legislation contemplates a high degree of precision by decision makers in assessing the six activities listed in s 24(1)(c), in making the final assessment of what the person can or cannot do.   The legislative scheme provides for a functional, practical assessment and it is sufficient for a person to have substantially reduced functional capacity in relation to even one activity.   This is the very reason for the importance of a detailed functional assessment.

The Tribunal, in failing to adequately perform the task of review, made a global finding in not examining individually the evidence and material before it.   In making its decision as to whether or not Mr Mulligan’s circumstances satisfied any of the six criteria in s 24(1)(c), the Tribunal failed to employ a more detailed approach, with particular consideration of each category.   Parliament is clear that it is sufficient for a person to satisfy just one of the six categories in 24(1)(c).

Rule 5.8 of the Rules requires the decision-maker to look at, as a matter of factual assessment, the effect of a person’s impairment on the performance of each, and any, of those six activities.   The court found that Mr Mulligan’s impairments of cardiomyopathy and his back impairments resulted in a substantially reduced functional capacity in the areas of self-care and self management, thus fulfilling the requirements of s 24(1)(c)(vi).   In addition, due to his difficulties with social interaction, he would meet the requirements of s 24(1)(c)(ii) as well.

The Court commented that the Tribunal “had failed to grapple with the statutory question posed by s 24(1)(c) on both the evidence and the material before it” [para 78].  And further, the Court said “I do not consider the Tribunal ...turned its mind, as the statute requires, to the question whether, on all the evidence ...before it, Mr Mulligan had a substantially reduced functional capacity to undertake any of the activities in s 24(1)(c)(i) to (vi) [para 82].
And

2.
Were there adequate reasons?
· Did the Tribunal err in failing to provide any or adequate reasons for its decision, and in failing to identify its findings on material questions of fact?

On this issue the Court found that, following its conclusions on the first question of law, it was unnecessary to make a determination on this part, and that the Tribunal’s decision must be set aside because of the errors in the first part.   It further stated that it was insufficient for the Tribunal to simply say “considering everything we have heard”, and it was not possible for a person to understand the Tribunal’s explanation or reasoning without it having given due consideration to the activities set out in s 24(1)(c)(i)-(vi).   The Court said further that “...what is missing from the Tribunal’s reasons here, namely, disclosure of the evidence on which its findings were based.”, and that, quite simply, there was a “...failure by the Tribunal to perform its Statutory task”.

The Court ordered that:

1.
The decision of the AAT dated 13 June 2014 be set aside;

2.
The matter be remitted to the Tribunal for determination according to law;  and

3.
The Respondent pay the Applicants costs of the appeal.

Watts v Australian Postal Corporation [2014] FCA 370 

What constitutes a “reasonable adjustment”? 
The Disability Standards for Education 2005 say this about reasonable adjustments:
Part 3.4 Reasonable Adjustments

(1)
For these Standards, an adjustment is reasonable in relation to a student with a disability if it balances the interests of all parties affected.

Note   Judgements about what is reasonable for a particular student, or a group of students, with a particular disability may change over time.


(2)
In assessing whether a particular adjustment for a student is reasonable, regard should be had to all the relevant circumstances and interests, including the following:


(a)
the student’s disability;


(b)
the views of the student or the student’s associate, given under section 3.5;


(c)
the effect of the adjustment on the student, including the effect on the student’s:


(i)
ability to achieve learning outcomes; and


(ii)
ability to participate in courses or programs; and


(iii)
independence;


(d)
the effect of the proposed adjustment on anyone else affected, including the education provider, staff and other students;


(e)
the costs and benefits of making the adjustment.
A recent decision by Mortimer J indicates that the Federal Court is open to viewing reasonable adjustments in a manner that is less onerous than the Standards If One Is Making an Argument for a Reasonable Adjustment under s5 of the Disability Discrimination Act 1992.

Mortimer J in Watts says that until recently, there was the presumption that the Disability Discrimination Act obliged that organisations make ‘reasonable adjustments’ to accommodate the needs of people with disabilities.   The Productivity Commission considered “substantive equality” as a sound basis for disability discrimination legislation, meaning, in effect that a failure to provide reasonable adjustments could, in itself, be unlawful discrimination and the subject of a complaint
The Commission recommended that the duty always remains subject to the unjustifiable hardship defence, and “reasonable adjustment” is defined to exclude adjustments which could cause unjustifiable hardship to the discriminator.   The reason being held that there must be the necessary safeguards in place in ensuring that the adjustments should produce a net benefit for the community as a whole, whilst also at the same time, not imposing financial hardships on organisations required to make such adjustments.

The Court held in Watts that there had been discrimination within the meaning of s 5(2) of the DDA between 18 May 2010 and 21 April 2011, but not between 21 April 2011 and 31 July 2012, the date when Ms Watt returned to her job as bid manager.(para 270)   

The Court held that an employer is “not entitled to place responsibility for identifying reasonable adjustments on the worker.” (para 74)    Were it not for the fact that the Respondent had “simply let the matter drift”, placing the primary responsibility on the Applicant to identify whether reasonable adjustments could be made and what they were, she identified two reasonable adjustments which could have been made.   The first was to implement a return to work program, and the second was to provide restricted duties according to Australia Post’s non-work-related medical restrictions policy. (paras 75-76)

And further, the Court noted that any adjustment must be “for” the person, so the person can perform work and it must, in the Court’s opinion, be a “nominated alteration or modification ...related to the work the person is employed ...to perform.”. (para 231)

The Court declared that between 27 October 2010 and 21 April 2011, by not making reasonable adjustments for the Applicant to perform her work as a bid manager, the Respondent had contravened s 15(2)(b) of the Disability Discrimination Act 1992 (Cth).    The Court made Orders in relation to various monetary entitlements owed to Ms Watts.

The Court’s decision on the meaning of “reasonable adjustment” is explained in decision paragraphs [18]-[22]. Emphasis added.


The definition of “reasonable adjustment” is critical to the disposition of the issues in this proceeding. The explanatory material (see Explanatory Memorandum, Disability Discrimination and Other Human Rights Legislation Amendment Bill 2008 (Cth) at [28]-[29], [35] (2008 Explanatory Memorandum)) acknowledges the concept of “reasonable adjustments” is drawn from the Convention on the Rights of Persons with Disabilities, although the term in the Convention is “reasonable accommodation”. Article 2 of the Convention defines reasonable accommodation in the following terms:

“Reasonable accommodation” means necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms.


Australia became a party to the Convention on 17 July 2008. It acceded to the Optional Protocol to the Convention on 21 August 2009, which became effective in Australia on that date. Article 5(3) of the Convention provides as follows:

In order to promote equality and eliminate discrimination, States Parties shall take all appropriate steps to ensure that reasonable accommodation is provided.


Although the phrase chosen by the Parliament is slightly different, it is clear that these amendments were made in pursuance of Australia’s international obligations under the Convention. If there is a constructional choice, a construction of s 5(2), and those provisions designed to interact with it, which is consistent with those obligations should be preferred, insofar as the text and context otherwise allow: Minister of State for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273 at 287 per Mason CJ and Deane J; Kartinyeri v Commonwealth (1998) 195 CLR 337; [1998] HCA 22 at [97] per Gummow and Hayne JJ; Plaintiff M70/2011 v Minister for Immigration and Citizenship (2011) 244 CLR 144; [2011] HCA 32 at [247] per Kiefel J; SZGIZ v Minister for Immigration and Citizenship (2013) 212 FCR 235; [2013] FCAFC 71 at [59]. 


This approach is important when the breadth of the statutory definition of “reasonable adjustment” is considered. Section 4 of the DDA defines “reasonable adjustment” in the following terms:

An adjustment to be made by a person is a reasonable adjustment unless making the adjustment would impose an unjustifiable hardship on the person.


Thus, s 4 has effect as a deeming provision. The word “adjustment” is left undefined by the statute and is to be given its ordinary meaning as “an alteration or modification”: Oxford English Dictionary (online edition). However, unlike other aspects of the DDA (see, for example, s 6) the statute does not leave it to the discriminator in the first instance and the Court in the second instance to determine whether an adjustment is “reasonable”. Although the word “reasonable” is used, it has no qualitative character in its context. It is simply part of a term defined by legislative declaration of what is outside the term. All that Parliament declares to be outside the term is a modification or alteration which imposes unjustifiable hardship on a person, taking into account the considerations applicable to identifying hardship of that nature, which are set out in s 11 of the DDA.
Inquiry into Abuse in Disability Services
Receiving the Advocate Newsletter
Do you know someone who might be interested in receiving this newsletter?

If so, please contact admin@ddls.org.au.

DDLS New Website

DDLS has a new website! It can be found at www.ddls.org.au 
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    Editorial








A keen interest in all things to do with people with disabilities continues


to manifest itself through the activities of government committees and statutory authorities.





Parliamentary Hearings on the abuse of people in disability services


(Victorian) and the current levels of assessment and attainment for students who have disability in the school system, and the impact on students and families associated with inadequate levels of support 


(Commonwealth) were held in Melbourne this week.


 


The Victorian Senate continues to call for submissions in order to inform the State's plan for solutions to the problems of abuse. The Victorian Department of Education and Training continue to take submissions into the review of the Program for Students with Disabilities. We wait for the Phase 2 Ombudsman's Report on the reporting of abuse of people with disabilities.





It is important that as many people as possible have their views heard, not only in terms of defining the problems, but in terms of possible solutions and reform.





We may never have an opportunity such as this again. We urge you all to get involved.





Julie Phillips			Deidre Griffiths


Manager			Principal Solicitor and


Disability Discrimination	Executive Officer


Legal Service			Villamanta Disability Rights Legal Service
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Disclaimer








DDLS/Villamanta make every effort to ensure the accuracy of the contents of this newsletter. However, we accept no liability whatsoever arising from anything published in the newsletter, including liability arising from errors, misprints or inaccuracies. Any opinions expressed therein should not be taken as legal advice.  Case studies are presented observing client privacy. Any similarity with any other person’s experience or circumstances is purely accidental.
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