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Uber and Disability Discrimination Law 

Disability Discrimination Act 1992 (Cth)

Under Section 24 of the Disability Discrimination Act 1992 (Cth) (DDA) it is unlawful for a ‘service provider’, any person or institution which provides goods or services
, to discriminate against a person on the grounds of their disability by: 
a) Refusing to provide them with such services; or 
b) In the terms/conditions on which the person provides them such services; or
c) Through the manner in which they provide them services.

Per section 4(1)(c) of the DDA, services include: c) services relating to transport. 

Equal Opportunity Act 2010 (Vic) 

This language is mirrored in the Equal Opportunity Act 2010 (Vic) (EOA). 
Under section 44(1) a person must not discriminate against another person:
a) by refusing to provide goods or service to the other person; or
b) in the terms on which goods or services are provided to the other person; or
c) by subjecting the other person to any other detriment in connection with the provision of goods or services to him or her.
Under section 45 a service provider must make reasonable adjustments for person with a disability: 

Per 45(1) This section applies: 
(a) if a person with a disability requires adjustments to be made to the provision of a service by another person (the service provider) in order to participate in or access the service or derive any substantial benefit from the service; 
(b) whether or not the services are provided for payment. 
Per 45(2): 
The service provider must make reasonable adjustments unless the person could not participate in or access the service or derive any substantial benefit from the service even after the adjustments are made. 
Section 45(3) provides for the facts and circumstances which determine if an adjustment is reasonable. 

Per section 4(1)(d) of the EOA services includes, without limiting the generality of the word:
(d) services connected with transportation or travel. 

What are Ride Sourcing Services? 
The Australian Tax Office takes the view that ride sourcing involves an arrangement where: 

· “a driver makes a car available for public hire;”
· “a passenger requests a ride via a third party facilitator, for example, by using a website or a smart phone app;” and

· “the driver then uses the car to transport the passenger for a fare, with a view to make a profit”.

Uber is an example of a ride sourcing service. 
Would Ride Sourcing Services be covered by the EOA or DDA?


Ball v Silver Top Taxi Service 

In Ball v SilverTop Taxi Service Ltd
 it was held that:

· Taxi depots do not provide commercial transport services. Rather, it is taxi operators (licence holders and/or drivers) that provide transport services to the public. [19]


· Although licence holders must be affiliated with a depot, each licence holder and/or driver operates their own business of providing transport services [19]

· Licence holders and drivers are not employed by the depot and are not independently contracted by the depot to provide transport services. They do not perform work on behalf of the depot and are not paid by the depot. [20]
As such, in relation to Silver Top it was held that 

· It doesn’t operate taxis and thus does not provide transport services [32]. 


· Transport services are provided by drivers…namely the provision of commercial transport services to the public. Silver Top is an intermediary between the taxi-operator and members of the public wanting to hire a taxi-cab [33]. 


· Silver Top provides a centralized booking and dispatch service for taxi-operators affiliated with the Silver Top depot. Taxi operators may accept or reject any booking offered by Silver Top. 
Application to Ride Sourcing Services: Utilizing Uber as a case study

Applying the above case law to ride sourcing services, it appears that it is unlikely that the service operator themselves, e.g. Uber, would be covered by the EOA or DDA as THE ACTUAL   service provider OF TRANSPORT SERVICES . 

Following the above case, Uber is likely to be analogous to Silver Top in that:

· It merely provides a technology platform, through a smartphone app, that connects driver-partners and riders. As such, it operates as an intermediary rather than an operator of Uber vehicles. 
· Similar to Silver Top, Uber provides a centralized booking and dispatch service for driver-partners to either accept or reject any booking. 

· The driver-partners aren’t paid by Uber but rather the customers they pick up. 

As such, although Uber-X and Uber-Black would be unlikely to be deemed a service provider of transport services, each individual driver clearly provides ‘services relating to transport’ and thus would be considered a ‘service provider’ for the purposes of the Act.

Uber Contract. 

Per its website, Uber expects partners to comply with all state, federal and local laws governing the transportation of riders with disabilities. A transportation partner’s violation of the laws governing the accommodation of riders with disabilities, including with respect to the use of service animals, constitutes a breach of the parties’ Licensing Agreement.

It appears that this would not allow the customer  with a disability any right of recourse against Uber, but again against the particular driver in question. 
Other means of regulation 

Although ride sourcing services are unlikely to be able to be regulated as service providers in providing transport services, but rather the Act would apply to each individual driver, they may still be able to be regulated by the EOA. 
Per section (4)(e) services include services of any profession, trade or business. By failing to provide the ability to even request a driver who provides access to disability friendly vehicles, i.e. ramp, lift, wheelchair accessible vehicles,
 ride sourcing services may be precluding disabled persons from accessing their service. 
It is arguable  that per section 44(1)(c): this preclusion subjects a person with a disability  to a detriment in connection with the provision of the service (in essence being precluded as a customer at all). Per section 4(1) of the EOA a detriment includes both humiliation and denigration. It seems likely that the inability to even request such a disability accessible  vehicle may enliven this section, it would certainly be humiliating to have no access to a service based on your disability. This may also be framed as falling under s 44(1)(b) being that the terms on which the service is provided may not extend to disability friendly vehicles.
Utilizing Uber as an example. 

The above argument presents some flaws. 
1. If the ride sourcing service is akin to Silver Top, the ability to use the service is located in a phone call. It is evident that the ability to request a disability friendly vehicle is not precluded here. 

2. It may be argued that access to the service isn’t being precluded as disabled persons may still request a vehicle even if that vehicle is not disability friendly. The onus then turns on the driver, who would be liable as above. 

The specific scenario that this argument may be utilised is in regards to Uber and other such ride sourcing technology. If such technology doesn’t provide the option to request an accessible vehicle, be it through lack of functionality of the application itself, then the ride-sourcing service may be argued as being liable for discrimination per section 44(1) (b) or (c). Section 4(e) would place the service as one of trade/business. 

In regards to Uber, such an argument may be irrelevant. Through its UberASSIST service Uber provides specific training to top driver-partners from the Australian Network on Disability, on the necessary knowledge and safety requirements of people with different accessibility needs and can accommodate folding wheelchairs, walkers and collapsible scooters. The UberASSIST is a part of the normal Uber app, but is specifically aimed at members of the community with different accessibility needs. However, UberASSIST vehicles do not have accessible ramps or lifts, yet it seems again this would be a matter for the individual driver to be liable under the EOA rather than Uber itself. 

These are the instructions for UberASSIST: 

1. Download the Uber app
2. Select uberX on the vehicle slider and choose the uberASSIST option
3. If you do not see the uberASSIST option, tap the menu button in the upper left corner 
       of the app, go to Promotions and enter the code ASSISTAU 
4. Set your pickup and drop-off location and request your ride
Furthermore, under the EOA, section 44(3) states a number of matters one must take into account when determining whether an adjustment is reasonable. Under 44(3) in determining whether an adjustment is reasonable, all relevant facts and circumstances must be considered, including:
   (a)         the person's circumstances, including the nature of his or her disability; and

   (b)         the nature of the adjustment required to accommodate the person's disability ; and

    (c)     the financial circumstances of the service provider; and

    (d)     the effect on the service provider of making the adjustment, including—

              (i)     the financial impact of doing so;

              (ii)     the number of persons who would benefit from or be disadvantaged by doing so; and

        (e)     the consequences for the service provider of making the adjustment; and

        (f)     the consequences for the person of the service provider not making the adjustment; and

        (g)     any relevant action plan made under Part 3 of the Disability Discrimination Act 1992 of the Commonwealth; and

        (h)     if the service provider is a public sector body within the meaning of section 38 
Taking  these factors into consideration, especially ss (b), (c), (d) and (e), as the alterations required could be quite costly and time consuming, it could lend support to an ultimate finding that in many individual instances, the alterations required to a transport service provider’s vehicle to make it wheelchair accessible are unreasonable.
Therefore it is questionable that liability would attach to a transport service provider who declines to provide transportation services to a person on the basis that their vehicle is not wheelchair accessible, as the alterations required may ultimately be deemed unreasonable.
This solidifies the need for a statutory change in order to ensure that transportation service providers, i.e. the Uber drivers, are captured by the provisions in the DDA and EOA. 

Wheelchair access Uber programs overseas. 
Wheelchair access vehicles are provided to customers in the United States of America through the Uber ACCESS program which launched in May 2015 in Austin and provided the service at the same price as Uber X
. The service is also provided in the UK under the new UberWAV program.
 It also provides the service at the same price as the Uber X program and has wheelchair access vehicles. There is no mention in each program as to whether there is a lift access or ramp access; however accompanying pictures seem to indicate ramp access.  
It has been noted that the mobility taxis for members of the community with disability  is not a financially viable option in Melbourne
. However, Uber has claimed that it could ‘provide the solution’ and that it ‘wants to launch UberWAV in Melbourne, but does not have access to the Government transport subsidy, entitled the Multi Purpose Taxi Program (see below for discussion).
The Multi Purpose Taxi program (MPTP)

The MPTP is a subsidy that applies to MPTP members. The main criteria one must satisfy to be eligible to become a member is that one must have a severe and permanent disability that one’s doctor deems is not likely to improve with treatment. Further, one must be unable to use public transport safely and independently

The subsidy is twofold: Firstly it subsidises the taxi operator for the time lost while lifting users into the wheelchair accessible taxi, by way of a ‘lifting fee’. This fee is paid by the government to the taxi operator. Secondly, it subsidises the taxi fares themselves, for a value of up to $60.
It should be noted that this program does not seek to eradicate discrimination within the taxi industry, or at least it does not directly seek to reduce discrimination.

One possible way this program could be utilized is if this program was extended to apply to the transport services that Uber drivers provide. The economic rationale behind allowing these subsidies is equally applicable to the Uber situation, seeing as how a similar service is being provided, using a similar business model. If by providing these subsidies, disabled members of the community are encouraged to use Uber services, then Uber drivers may be more inclined to modify their vehicle to become wheelchair accessible.

The increased number of wheelchair accessible Uber taxis may in turn decrease the hardship that wheelchair bound passengers encounter. To reiterate, this is not a measure to directly decrease discrimination, but is rather a measure whereby the chances of being unable to access appropriate transportation services are decreased, which in turn may alleviate some of the stresses and struggles of the relevant community. It is more of a remedial measure.
International Standards for Accessible Vehicles

The regime operational in Victoria is limited to the Australian Standards which essentially define what or how a vehicle can  be retrofitted to be accessible to a  person with  a disability.  It excludes vehicles that are designed or built specifically for people with disabilities.  This appears to be an unreasonable restriction on the type of vehicle that can come into the market.
Policy and Law Reform 

It seems that the best course of action is to lobby for Uber to introduce its wheelchair accessible program to Australia before it is legalized. This however may not have any effect on other ride sharing services. It seems an amendment to the act which ensures ride sharing services are subject to the definition of providing transport services is ideal and would ensure they take more responsibility to ensure that some of the drivers they provide the intermediary booking system for have wheelchair. accessible vehicles. 
Victoria should seriously consider accepting vehicles that comply with international standards for  accessible vehicles . 
A review of the MPTP program so that it may apply to the services that Uber drivers provide could help and encourage Uber drivers to make their vehicles accessible and in the short term could be an important step in encouraging Uber to offer more protections to those who use wheelchairs.
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