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1. What is the DDLS? 

The Disability Discrimination Legal Service Inc (DDLS) is a statewide independent community legal centre that specializes in disability discrimination legal matters. We provide free legal services in several areas including information, referral, advice, casework assistance, community legal education, and policy and law reform.

The DDLS works actively towards the eradication of disability discrimination and facilitates and promotes justice for people with disabilities (PWD) through community legal education sessions to professional and community groups to raise disability awareness and provide information on the Disability Discrimination Act 1992 (Cth) and the Equal Opportunity Act 1995 (Vic). We also undertake community development research projects to investigate and challenge current social, economic and legislative issues affecting PWD in the community.


2. WHY IS THE DDLS INVOLVED?

The definition of disability under the Disability Discrimination Act 1992 (Cth)
 as well as the Equal Opportunity Act 1995 (Vic)
 is fairly broad. Briefly, it can and does include physical, intellectual, sensory and psychiatric disabilities. Not all disabilities are visible, and one of DDLS’s central objectives is to create more awareness about the needs and interests of people with disabilities (PWD). 

According to the Australian Bureau of Statistics, approximately 20% of the Victorian population (986 941 people) has a disability.
 We believe that the sheer number of PWD in the Victorian community justifies the involvement of the DDLS in the consultation process for the proposed Victorian Victims’ Charter. 

In some cases, PWD who have crimes committed against them remain silent victims. In 1988, the Office of the Public Advocate found that the nature and extent of crime against people with intellectual disability were largely unknown and undocumented. 
 Nevertheless, it has become clear that PWDs are over-represented as victims of crime.
 People with intellectual disabilities are more than twice as likely to be the victims of personal offences such as assault, sexual assault and robbery than people without disability.
 Studies have further suggested that between 50 to 99% of people with intellectual disability experience sexual assault by the time they are adults.

Crime victimization is clearly a significant issue for PWD, but despite the existence of alarming figures, much of the needs of people with disabilities within the criminal justice system can often go unnoticed. While the DDLS does not work directly with criminal law matters, we believe that as a community legal center working closely with PWD, the DDLS’s perspective and recommendations will enhance the voice and position of victims of crime with disabilities. 

At a general level, the DDLS strongly supports the principles behind the creation of a Victorian Victims’ Charter. A Victims’ Charter will clearly establish that a person who has been victimized by crime has a position within the criminal law system that is independent of whether or not he or she decides to report the incident or take part in the prosecution of the accused as a witness.

The Charter will also be a positive step in recognizing and outlining the standards that we as a society expect of any agency working with people who have been affected by crime, especially victims with disabilities. From the DDLS’s point of view, the creation of a Victims’ Charter is particularly important to ensure that victims with disabilities have access to the necessary information, support and services they require in order to recover and also report the offence if they chose to do so.

At the same time however, the DDLS submits that in order for the Victims’ Charter to be a meaningful instrument for PWD, it must be implemented at a practical level. Enshrining a set of minimum standards that will be inconsequential is not in the interests of any person who has been a victim of crime. Our main motivation in making this submission is to ensure that victims of crime who have disabilities receive practical and tangible outcomes from the proposed Victorian Victims’ Charter. 

3. THE DRAFT VICTIMS’ CHARTER 

The DDLS firmly believes that all victims of crime should be treated with courtesy, respect and dignity by all criminal justice and service agencies. Therefore, we strongly support the inclusion of ‘disability’ in the draft Charter through clause 1, which recognizes that victims of crime have different needs. This recognition is also consistent with the United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power.

The Preamble

The DDLS is concerned about the expression contained in the preamble, which states that the provisions of the Charter is intended to apply to all victims of crime “[a]s far as practicable”. While legislative definitions of “victim” and limited resources are a genuine concern for those implementing the Charter, we believe that the inclusion of this phrase within the preamble undermines the potency of the ideals behind the Charter. Furthermore, it may serve to limit the range of services and assistance available to PWD who may have different needs that may sometimes be perceived as more onerous. 

We submit that the words, “[a]s far as practicable” should be excluded from the Charter. This is particularly the case if the Charter itself is to be viewed only as a general guideline. In such a case, Charter should be a strong declaration of the general commitment that the criminal justice system has to all victims of crime. 

Entitlement to Offer Information

Although the draft Charter includes an entitlement for victims of crime to have their views heard through a victim impact statement,
 it does not contain any clauses ensuring that the victim has a general right to offer information. The South African Service Charter includes a clause to this effect, stating that: 

You have the right to offer information during the criminal investigation

 and trial. The police, prosecutor and correctional services official will take 

measures to ensure that any contribution that you wish to make to the 

investigation, prosecution and parole hearing is heard and considered when 

deciding on whether to proceed with the investigation, or in the course of 

the prosecution or Parole Board hearing.
 

The DDLS believes that such a clause would be particularly important for victims with disabilities that may impair their ability to communicate with police and other agencies. Furthermore, it has been noted that some police officers base their decision on whether to take a statement from a victim with intellectual disability on whether they believe the victim can be a credible witness in court.
 Such determinations are premature, and a victim with cognitive disabilities should be entitled to offer information regardless of whether the case proceeds to trial. 

As such, the DDLS submits that the Victorian Victims’ Charter should include an entitlement to offer information. Such a provision will ensure that victims with disability are not excluded from making a statement on the premature judgement that the case would not proceed to trial. At the same time, there is a need to stipulate that any information provided does not guarantee that the case will proceed further. Any false expectations about the possibility of a prosecution must be reduced. 

Much of the DDLS’s concerns about the Victims’ Charter relates to how the principles will be implemented in the criminal justice system. On the face of it, the draft clauses enshrine important principles and guidelines. An important question for the proposed Victorian Charter is how these principles will be given effect to produce positive outcomes for victims of crime with disabilities. 

4. PRACTICAL IMPLEMENTATION OF THE VICTIMS’ CHARTER 

In addressing the issue of implementation, it is important to keep in mind that PWD are not a homogenous group. For example, the needs of people who have sight impairments differ greatly from people with intellectual disabilities. Practical experience at the DDLS has shown that flexibility and consultancy with PWD are important assets in providing support and services to PWD. Although not extensive, the DDLS would like to take this opportunity to outline some strategies that may be taken to give practical effect to some of the provisions of the Charter. 

Providing Information to Victims of Crime with a Disability 

Clause 2 of the draft Charter provides that victims should be provided with clear, timely and consistent information about their rights and entitlements. This clause is particularly important in ensuring that PWD receive information on the support and services they need to decide whether to report the crime, or to simply recover from the ordeal. Research on people with intellectual disabilities and crime victimization has shown that: 

[W]hen a crime occurs, intellectually disabled individuals are unlikely to be

 fully cognisant of the variety of criminal justice services at their disposal,

or how they may be accessed.

The Office of the Public Advocate notes that lack of information was a key hurdle in the non-reporting of crime against people with intellectual disabilities.
 Whether the individual decides to report the offence or not, the victim should be entitled to information regarding the entitlements and avenues available to him or her. 

In their extensive report on victims of crime, the US Department of Justice noted that: 

During their initial contact with law enforcement officers, victims of crime

should receive verbal and written information about victims’ rights and 

service.

The DDLS submits that the option of having information in verbal and written format should be available to all victims of crime. Verbal communication ensures that the victim is in contact with law enforcement personnel, and the written information allows the victim to read and process the information in their own time. 

The Victims Support Agency in Victoria provides information through trained Victim Support Officers, and brochures that are available in various languages.

However, the DDLS has found that the Victims Support Agency does not provide information brochures in Braille or in audio format.
 People with sight impairments or those who are unable to read should have the same opportunity to go over information in their own time. 

The Victims Support Agency must extend the range of format in which it provides information to victims of crime. This is a simple measure that can be taken to ensure that victims have actual and sufficient information in various formats to make an informed decision about what course of action to take. The DDLS also submits that the format of VSA’s information pack should be revised. The information pack contains too many loose pieces of paper and information, making it extremely difficult for victims with cognitive disabilities to use and read.  

Entitlement to Attend Court 

Clause 6 provides that a victim should be informed of their entitlement to attend the court proceedings, whether as a witness or not. The clause however does not address the issue of actual access to the Courts. An entitlement to attend court proceedings for a person with physical disability can be an empty right if actual access is difficult or impossible. 

In Cook County, Illinois, the Victim-Witness Assistance Program employs a full-time victim-witness coordinator who works with seniors and PWD. The coordinator arranges for transportation to and from the courthouse, and ensures the availability of wheelchairs and assistance in the courthouse.
 Similar services would enhance the ability of victims with physical disabilities to give effect to their entitlements under clause 6. 

The DDLS believes that while special programs can be one solution, the Courts should ensure in the long run that there are facilities for people with physical disabilities. Going to Court is a harrowing and daunting experience, and Court need to ensure that this is not exacerbated by the existence of physical barriers for victims with disabilities. They should ensure that access to the buildings and chambers are wheelchair and scooter friendly, that witness boxes can be accessed by those with physical disabilities, and that facilities such as bathrooms and lifts are available. Although it may take some time and funding, there is a need to make the provision of such facilities a basic standard, and not part of a “special” program. 

Better Education and Training

Implementing the Victims’ Charter to address the needs and interests of victims with disabilities is challenging, but there is no doubt that better education and training about the nature of the needs and interests of PWD is the key. PWD and advocacy groups for PWD should be consulted on a regular basis to ensure that decisions about PWD are not made on pure assumptions. The process should be an inclusive and ongoing one; we have certainly found that we are always learning. 

5. COMPLIANCE MECHANISMS 

The experience of other jurisdictions shows that the existence of a victims’ charter itself does not ensure that victims’ interests and needs are upheld. Compliance, enforceability and accountability are all important considerations in light of the fact that the DDLS wants practical outcomes for victims of crime with disabilities. 

A recent Western Australian discussion paper has said: 

A charter of rights needs to be accompanied by mechanisms that 

empower it and provide a driving force in its implementation for it to 

be effective.

Ensuring compliance is not as simple as creating rigid legislative sanctions. An effective mechanism must achieve a balance between compliance and the need to support long-term cultural shifts within the criminal justice system and its personnel. 

From this point of view, the DDLS submits that a mixture of the compliance mechanisms in the UK and NSW jurisdictions may be suitable for Victoria. Under the UK Code of Practice, any complaints must first be taken to the agency in question.
 This ensures that the agency is notified of its shortfalls and provides them with the opportunity to redress the situation and reflect upon the services it provides. This mechanism will also promote much faster action to be taken; and this is particularly important to reduce any burdens on the victim. 

Should the complainant feel unsatisfied with the response of the agency, he or she should have the right to make a complaint to an interagency committee as set up in NSW. The agency should be comprised of both government and non-governmental stakeholders. The interagency committee could investigate the complaint, make recommendations and possibly decide on what sanctions to impose in the appropriate circumstances. The committee would help promote long-term changes to the criminal justice system generated from within. 

6. Conclusion 
Various provisions already exist for victims of crime in Victoria, but the DDLS believes that a Victims’ Charter will serve to give clear directions on how victims should be treated within the criminal justice system. It is also important for the Victorian community to clearly document its values and support for victims of crime. 

If implemented in the right manner, the Victorian Victims’ Charter has the potential to guarantee that criminal justice agencies and services do not serve to further traumatize, alienate and silence victims with disabilities. It may also encourage victims with disabilities to report offences committed against them if they chose to do so, and to ensure that legal justice is served. These possibilities however, are solely dependent on the implementation of the Charter, and the development of a criminal justice system that gives true and practical weight to the notion of equality. 
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